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ORDER


PTC India Limited (Petitioner) has filed the present Petition dated May 20, 2011 under Regulation 69 of the Punjab State Electricity Regulatory Commission (Conduct of Business) Regulations, 2005 and Section 86(1) (b) and Section 86(1)(k) of the Electricity Act, 2003 (Act), inter alia, praying for the following amongst other reliefs: 
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“(i)   Allow the present Application/Petition and thereby permit the Respondent No.1 to purchase electricity from the Applicant/ Petitioner as per this Petition and at a tariff calculated (based upon the final completion cost of the Project by Respondent No.2) in accordance with the applicable provisions/norms in the Central Electricity Regulatory Commission (Terms and Conditions of Tariff) Regulations, 2009 and as per the revised interconnection and delivery point directed by the Central  Govt., in order to balance the risks among the stakeholders;
(ii)    Permit the Respondent No.1 to enter into amendments to the Power Sale Agreement (PSA) dated 23.03.2006 to reflect that the tariff payable by it to the Petitioner is in accordance with Prayer (i) above, and; 
(iii) Allow the petitioner to recover its trading margin as per the PSA; and

(iv) Pass such other orders as this Hon’ble Court may deem fit and proper in the facts and the circumstances of the case.”

2. After preliminary hearing of the Petition, Punjab State Electricity Regulatory Commission (Commission) admitted the Petition and issued notice on 31.5.2011. The Respondent No.1 Punjab State Power Corporation Limited (PSPCL) submitted its reply on 5.7.2011. The Petitioner submitted amendment to the Petition and additional facts on 12.9.2011. Respondent No.2 Everest Power Private Limited (EPPL), after seeking extensions twice filed their reply on 18.1.2012. Arguments of the Petitioner and the Respondents were held on 27.2.2012 and 7.3.2012. The Commission vide its Order dated 13.3.2012 directed the parties to submit written arguments by 30.3.2012 and after considering the same, next date of hearing was to be fixed by the Commission. Written submissions were filed by the Respondent No.2, Petitioner and Respondent No.1 on 30.3.2012, 2.4.2012, and 12.4.2012 respectively. 
3. The Commission considered the Petition, pleadings and written submissions filed by the Petitioner and Respondents and noted that some material facts regarding PSA were not disclosed by Respondent No.1 and the Petitioner in their submissions and thus in its Order dated 23.7.2012 directed both of them to file following information on affidavit by 2.8.2012:- 

   (A)
Respondent No.1 (PSPCL)
“ 1. 
PSPCL shall state in the affidavit if any action was taken by the erstwhile PSEB or PSPCL to implement the directions of the Commission subject to which the approval to PSA with PTC was granted vide Order dated 24.1.2007 passed by the Commission. In case no action to comply with the Order was taken, reasons/grounds for the same shall be stated in the affidavit.
2.
PTC has submitted that it informed PSPCL about the increase in capital cost of the Project in April 2009 and requested to file a Petition before the Commission for revision of the PSA but PSPCL paid no heed to their request. Article 4.2 of PSA (Purchaser’s Obligations) vide clause 4.2 (ii) specifies as under:
‘to file Petition for approval of tariff before the Appropriate Commission, so as to obtain the tariff order.’

PSPCL shall state in the affidavit the reasons/grounds on which, the Petition was not filed on the request of PTC as per ‘Purchaser’s Obligations’ set out in Article 4.2 (ii).
(iii)
PSPCL shall also state the legal grounds along with supporting authorities and case laws in support of its averments that the PSA is a concluded/valid contract even without the incorporation of the modifications required as per Order dated 24.1.2007 passed by the Commission in Petition No.11 of 2006.”
   (B)
Petitioner (PTC)
“PTC has submitted that the Order dated 24.1.2007 passed by the Commission in Petition No.11 of 2006, was not conveyed to PTC by the erstwhile PSEB (now PSPCL) for action/response. PTC has referred to this Order extensively in the Petition and has relied upon it. PTC shall file affidavit stating the earliest date on which it became aware of this Order of the Commission and the manner in which it came to possess the copy of this Order.”
Respondent No.1 and Petitioner submitted the above information through their affidavits dated 1.8.2012 and 3.8.2012 respectively.

4.   Background

(i) The Petitioner entered into a Power Purchase Agreement (PPA) dated 25.7.2005 with Respondent No.2 for purchase of entire capacity of 100 MW of the power generated(excluding auxiliary power consumption, free power to the host state and the transmission losses) at their Mallana-II Hydro Electric Project (Mallana-II HEP).  

(ii) The Petitioner also entered into a PSA on 23.3.2006 for supply of the contracted power to Respondent No.1.  

(iii)  Respondent No.1 filed a petition (Petition No. 11 of 2006) in the Commission seeking approval of the PSA. The Commission after issuing Public Notice inviting objections and holding a public hearing, in its Order dated 24.1.2007, examined the PSA u/s 86 (1) (b) of the Act, which empowers the Commission to regulate the electricity purchase and procurement process of distribution licensee including the price, from various sources through agreements for purchase of power. 

(iv) The Commission in its Order dated 24.1.2007 stated that in the light of the above provisions of the Act, it is not required to approve the entire PSA but only limit its approval to the aspects of the purchase and procurement process including reasonability of price and the conditions on which electricity is being procured by Respondent No.1 from the Petitioner. 

(v)  Accordingly, the Commission examined the PSA in the context of Need for Power, Scope of Approval, Cost of Power Purchase, Trading Margin, Dispute Resolution Mechanism, Term of PSA and Consequences of Default & Termination.

(vi) The Commission noted that while the PSA on one hand lays down that “tariff payable to the developer by the Petitioner has to be determined by the Appropriate Commission’ on the other hand it provides for the capped tariff as under:

	   Tariff Years 0-5     -  Rs.2.64 per unit + transmission charges etc.+ trading 
                                                                                                              margin

	   Tariff Years 6-11   -  Rs.2.47 per unit +                   -do-              +     -do-

	   Tariff Years 12-40 -  Rs.2.31 per unit +                   -do-              +     -do-


(vii) While granting approval to the PSA vide Order dated 24.1.2007 in Petition No.11 of 2006, the Commission made certain observations/ stipulations. 
The same in brief are as hereunder: 

(a)
Determined tariff lower than capped Tariff

With regard to the provision in the PSA that in the event of determined tariff being more than the capped tariff, the difference will be converted into tariff credits redeemable when determined tariff goes below the capped tariff in any particular year, the Commission observed that it is equally necessary in these circumstances to specifically stipulate that in the eventuality of determined tariff being lower than capped tariff, power will be sold by Petitioner to Respondent No.1 on the basis of determined tariff only. (Para 3.6.6)  

(b)
Interest rate on tariff credits
With regard to the provision of 12% interest rate on tariff credits, the Commission observed that instead of ad-hoc interest rate of 12% on tariff credits, this can be more appropriately linked to the prevailing short term Prime Lending Rate (PLR) of the State Bank of India for the relevant year(s). (Para 3.6.6)

(c)
Trading Margin payable to Petitioner
With regard to trading margin payable to Petitioner as 5 paise/kWh for first 12 years and 10 paise/kWh from 13th year onwards as provided in the PSA, the Commission noted that clause 10.1 of the PSA stated that the trading margins shall be in compliance with any norms applicable to transactions of the nature and duration as captured in this PSA, as may be laid down by the Central Electricity Regulatory Commission (CERC) from time to time. Agreeing with this stipulation and observing that the sale of electricity by Petitioner from this Project located in Himachal Pradesh to Respondent No.1 is “inter state trading of electricity” and as per Section 79 (1) (j) of the Act, CERC is to fix the trading margin in such cases (if considered necessary) the Commission decided that the applicable trading margin shall be as fixed by CERC from time to time and  in the eventuality of CERC not fixing the trading margin for any particular period, it shall be such margin last fixed by CERC. (Para 3.7.1). 

(d)
 Dispute Resolution Mechanism
While examining the provision in the PSA and Section 86 (1) (f) of the Act, the Commission observed

“Very evidently clause 14.3 of the PSA is not in consonance with statutory provisions and would require to be suitably amended by the petitioner bringing it in line with the provisions of the Electricity Act 2003.” 
(para 3.8.1 & 3.8.2)

(e)
Consequences  of Default and Termination
While examining this clause, the Commission observed that clause 15.7.1 of PPA specifically mentions that in case of “Developer Event of Default”, the Developer (Respondent No.2) shall not sell power to any third party till termination payment has been made and accordingly stated that the Commission is of the view that a similar clause needs to be incorporated in the PSA, whereby Petitioner will also not sell power to any third party till termination payment has been made by Petitioner to Respondent No.1 subsequent to a “PTC Default Event”. 
(f)
Conditions Precedent
While examining the conditions precedent set out in clause 3.1 of the PSA, the Commission observed that determination of tariff by the Appropriate Commission is a very fundamental requirement of both the PPA and PSA which is eminently fair to all concerned and conditions that permit determination of tariff to be either waived or allow the agreement itself to be terminated are against the underlying principles on which the PPA and PSA are based and further observed that  it is inappropriate that an agreement between two parties seeks to impose a time limit on determination of tariff by a Regulatory Authority. The Commission stated that, in these circumstances, it is of the view that provisions of clauses 3.1 and 3.3.1 need to be suitably amended with a view to ensure that there are no such provisions that allow for a waiver of determination of tariff or the termination of agreement itself in the absence of it. (Para 3.11)

(g)
Concluding Para 

The Commission granted approval to the electricity purchase and procurement process of Respondent No.1 and further held that as and when tariff is determined by the Appropriate Commission, such tariff or capped tariff whichever is lower shall be applicable.  Any changes if required to be made at a later stage in respect of the approvals granted by the Commission, shall be subject to the prior approval of the Commission. (Para 4.4) 
5.
Summary of Petition dated 20.5.2011, Reply of Respondent No.1 dated 5.7.2011 and that of Respondent No.2 dated 18.1.2012
Brief summary of Petition and Replies there to by Respondent No.1 and Respondent No.2, is as under:

   (A)
Petition dated 20.5.2011

The Petitioner, while summarizing its Petition, has broadly submitted as under:

(i) The tariff payable by the Respondent No.1 to the Petitioner should be based on the principles of tariff determination as per Section 61 of the Act to provide a balance with regard to providing a sound return on investment to the developer while protecting the consumer interest. 
(ii) The caps were put on the tariff voluntarily as decided mutually between the Petitioner and Respondent No.2 and not imposed by Respondent no.1.  Conversely, had the caps not been put voluntarily, the uncapped tariff would still have been acceptable to Respondent no.1 and the Commission.  

(iii) As per the Policy followed by Govt. of India, the large Hydro Power Projects are required to obtain project cost approval from the Central Electricity Authority (CEA) which initially approves the estimated project cost vide Techno-Economic Clearance/Concurrence and later approves the “Completed Project Cost” upon completion of the project, which is to be taken as base for computing the tariff for the project.  The same methodology in principle is proposed to be followed for this project and may be permitted by the Commission.  

(iv) Revised Project Cost as approved by IIT, Roorkee may be allowed. IIT, Roorkee assessed the revised cost as Rs.673.45 crore excluding Interest during construction (IDC) and Financing charges to be determined by the Lead Lender - Rural Electrification Corporation (REC). The same was computed by the Lenders viz. REC and Punjab National Bank (PNB) and State Bank of Patiala (SBP) estimated to be Rs.146.22 crore considering the completion date by end December, 2010. The total cost aggregated to Rs.819.67 crore which was parallely appraised by WAPCOS (a Govt. of India Company), being the Lender’s Engineer, who fixed the project cost as Rs.826 crore. As per the re-scheduled completion of the project by end of June 2011, the IDC +FC are estimated to be Rs. 190.10 crore i.e. final project cost to be Rs.863.55 crore.  The original project capital cost was estimated as Rs.598 crore by the lenders and Rs 633.47 crore in Techno Economic Clearance by Himachal Pradesh State Electricity Board i.e. there is an increase of Rs.265.55 crore and Rs.230.08 crore in project capital cost respectively.  The reasons for the increase in project capital cost are geological surprises, change in method for determination of tariff, mandatory discharge, additional free power to the home State, new cess i.e. additional 1% labour cess, increase in minimum wages, local area development fund, delay in forest clearance, increase in cost of cement and steel/ taxes and duties, change in transmission of power scheme.  
The Central Transmission Utility Pooling Sub-station at Panarsa has been deferred by Power Grid Corporation of India Ltd. (PGCIL), the original delivery point at Panarsa is now changed to Chhore (20 km from Panarsa) where the developer will have to set up a 132/220 KV sub-station and the evacuation will now be through 220 KV line of Allian Duhangan Hydro Power Private Limited (ADHPL) as per CEA minutes of meeting dated 10.4.2008. The cost of evacuation of power beyond Chhore will have to be borne by Respondent No.1 till Panarsa sub-station is reverted as project delivery point.  
(v)
Tariff to be paid by Respondent No.1 be allowed on the basis of completed capital cost of the project as per CERC Tariff Regulations 2009 at ‘Chhore sub-station’ of Respondent No.2, in the interest of the consumers. The tariff so calculated by the Petitioner andRespondent No.1 based on CERC Regulations 2009 shall be subject to prudent check by the Hon’ble Commission.  

(vi)
The tariff so calculated on the basis of the revised capital cost is within the Merit Order Schedule of Respondent No.1. On the basis of CERC Tariff Regulations 2009, with a project capital cost of Rs.863.55 crore, the revised levellised tariff at 90% Dependable for 40 years comes to Rs.4.66 per kWh at Chhore Sub-station excluding Petitioner’s trading margin. 

   (B)
Reply of Respondent No.1 dated 5.7.2011 

   (i)
Petitioner negotiated and signed a PPA with the Respondent No.2 on 25.7.2005 wherein tariff parameters were specified in Schedule - E.  The Petitioner then signed a PSA with Respondent No.1 on 23.3.2006 on back to back basis defining tariff as “Tariff payable in accordance with the PPA”.  PPA dated 25.7.2005 is an Annexure to the PSA and thus an integral part of the PSA. Respondent No.1 was required to pay the tariff as stipulated in PSA.

   (ii)
In case the developer (Respondent No.2) had a claim for increased tariff, they should have filed the petition for tariff increase due to increase in capital cost.  

However, the present petition for allowing tariff increase has been filed by PTC, a trader.  This is objected to on two grounds (i) it is not the role or duty of a trader (Petitioner) to plead the case of developer (Respondent No.2) (ii) it is for the developer to file a petition for claiming the tariff increase.  

(iii) In the absence of Audited Accounts certified by Chartered Accountant, no claim for increase in capital cost can be considered.  

   (iv)
The PPA/PSA documents which were relied upon to get the project funding are to be the basis for tariff also.   

(v)
The provision of price caps on tariff viz. 264 paise per unit during 1st to 5th year, 247 paise per unit during 6th to 11th year  and 231 paise  per unit during 12th to 40th year  is the most important provision of PPA.  The practical implication is that the developer is taking the risk of capital cost escalation which is practically reflected in the price cap. The price cap mechanism is a system where the purchaser is to take the risk of capital cost escalation upto the price cap specified in the PPA, and for further capital cost escalation (tariff coming more than the price cap) that risk is taken by the developer. The price cap mechanism is therefore a system of sharing the risk of capital cost escalation. Upto the price cap the risk is on purchaser (Respondent No.1) and beyond that the risk is of the developer (Respondent No.2). The Petition filed by Petitioner amounts to shifting the entire risk of capital cost escalation on the purchaser (Respondent No.1) which is against the basic principle of price cap contained in PPA/PSA. 

(vi)
The approval of the Commission on Petition 11 filed on 10.5.2006, vide Order dated 24.1.2007 was given keeping in view the provision of price cap. 

   (vii)  The price cap mechanism as contained in PPA/PSA has two basic features. First, it puts a limit on the risk of capital cost escalation that can be passed on to the purchaser (Respondent No.1).  Second, the price cap mechanism gives relief from front loading of tariff in initial years.  The price cap limits the front loaded tariff in initial 5 years to 264 paise per unit which is recovered in subsequent years. Practically, it implies that during first 5 years, the tariff as per PPA/PSA would be more than 264 paise per unit, but Respondent No.1 would make a payment limited to 264 paise per unit, whereby corresponding amount would accumulate in the pool account, which would be recovered in subsequent years. 

(viii) The PPA/PSA do not specify the capital cost though the capped  tariff rates were worked out on the basis of capital cost of Rs.598 crore appraised by the lenders. 

(ix)  The Petitioner was to supply monthly construction reports as required under Article 5.9 of PPA, without which the claim for geological surprises cannot be verified.

(x)  Out of the reasons given in Para 12 of the Petition viz. change in tariff determination methodology, mandatory discharge, additional free power to home State and change in transmission scheme cannot be construed as the reasons for increase in the capital cost. The transmission scheme originally envisaged was 220 kV double circuit line with a line length of 50 kms to Panarsa with 220/400 kV step up transformer whereas the scheme now being adopted is 132 kV line of 18 kms with step up transformer of 132/220 kV. 
(xi)  The provisions for ‘Change in Law’ are to be implemented as per PPA/PSA. The provision contained in Article 12 of PPA (Page-112 of Petition) has a proviso that any changes in law caused by the Govt. of Himachal Pradesh shall not be treated as change in law for the purposes of this agreement and shall not result in tariff adjustment under this agreement.
(xii) The estimated capital cost as per IIT, Roorkee is not acceptable to Respondent No.1 and not binding on the Commission.  Also price caps contained in Schedule - E of PPA are to remain operative meaning thereby that the tariff worked out by the Commission on the basis of increased capital cost cannot exceed the specified price caps. 

(xiii) Stay of only 3 days by the IIT, Roorkee team is too short to assess the increased capital cost.  Also, the team did not make any independent assessment and based its report on the data furnished by developer (Respondent No.2).  The time overrun of 8 months from Nov. 2009 to June 2010 as assessed by the developer was accepted by the team which could not foresee that the project would actually get delayed for further 12 months beyond June 2010.  The report is merely a paper exercise. 

(xiv)  In the Hydel Projects, the tariff for initial 5 to 10 years is much higher. On Page-465 of the petition, the Petitioner has given tariff chart of Mallana-II HEP in graphical form where the first year tariff has been shown as Rs.6 per unit which is more than double the capped tariff of Rs.2.64 per unit as contained in PPA/PSA.  

(xv)  In the merit order schedule, the tariff for 2011-12 should be Rs.6 per unit and not the levellised tariff of Rs.4.66 per unit as shown by the Petitioner.  

(xvi) The tariff determination process has been stipulated in PPA/PSA in Schedule - E, which is required to be implemented. Year-wise calculations as per claim of Petitioner need to be furnished for further comments. 

(xvii) As per para 4.1 of PSA, Petitioner agreed to make available to the purchaser (Respondent No.1), all the technical, financial & commercial data and information necessary for filing of tariff petition before the Appropriate Commission.  By filing this petition seeking basic changes in the PSA leading to substantial increase of tariff, Petitioner has infringed the Section 4.1 of PSA.  

(xviii) Para 3.1 of Schedule -E of PPA states that in case free power is reduced, it would be accounted for but conversely if the free power is increased, there is no provision to reflect it in tariff.  

(xix) On Page-159 (Schedule-G of PPA), the provision for liquidated damages is specified in case the project is delayed for more than six months from required Commercial Operation Date (COD).  The scheduled COD of the project was August 2009 based on financial closure of project on 3.8.2006 as per CEA status of Hydro Electric Project under execution as on 31.5.2011.  As per month-wise details given in attached annexure sheet, due to delay in project commissioning from Sept. 2009 onwards, Respondent No.1 had to purchase high cost power from market to the tune of Rs.197.02 crore and is required to be compensated through this clause of liquidated damages.  

(xx) Clause 3.1 in PPA stipulates that in case capital cost increases due to ‘Change in Law’ during construction period, there will be tariff adjustment but the capped rate shall not be exceeded.  

Respondent No.1 in its submissions stated as under:

(a) The provisions contained in PSA/PPA must be honoured particularly regarding price caps.  Claims for tariff increase on account of change in law are to be decided as per provisions contained in PSA/PPA only.  

(b) Amendment to PSA is not agreed to. Petitioner’s prayer is not for amendment of PSA but for changing the basic structure of the PSA itself so as to ensure a higher tariff for the developer (Respondent No.2) which cannot be agreed to. 

(c) Not only the trading margin but the hydro tariff itself should be as per PSA. 

(C)    Reply of Respondent No.2 dated 18.1.2012

(i) Respondent No.2 has submitted that power generation from Malana-II HEP (Project) was contracted to be sold to the Petitioner vide PPA dated 25.7.2005. Petitioner had in turn entered into PSA dated 23.3.2006 with Respondent No.1. As per Section 10.1 of PSA, the tariff for generation from the Project has to be determined in accordance with the PPA dated 25.7.2005 as well as Section 10 of PSA. As per Article 10.1 of PPA, monthly tariff payment to Respondent No.2 would be according to Schedule-E and Article 10 of the PPA. 

(ii)
Respondent No.1 filed Petition No. 11 of 2006 for approval of PSA dated 23.3.2006. The Commission vide Order dated 24.1.2007 granted conditional approval to PSA.

(iii)
Respondent No.2 faced extreme hardship during implementation of the Project causing time and cost over run. The Project is expected to be completed by second quarter of 2012.  The PPA between Petitioner and Respondent No.2 was made a part of the PSA and tariff under the PSA was to be calculated as per provision of PPA.  In Petition No. 11 of 2006 for approval of PSA neither Petitioner nor Respondent No.2 was made a party and against this backdrop, the submission of Respondent No.2 may be taken into consideration.  

(iv)
At that time in May 2002, Malana-II HEP was one of the first Hydro Power Projects offered under MoU route to Respondent No.2 by Govt. of Himachal Pradesh.  Tariff for the Project was formulated and proposed under CERC Regulations 2004.  For such Projects, tariff determination is to be based on completed Project cost. 

(v)
Majority of Hydro Projects including Projects of NHPC, NEEPCO and Respondent No.1 have encountered time and cost over run.  The cost escalations are eligible for pass through in Project’s tariff.  Definition of ‘capital cost’ in the PPA provides that the completed cost of Project as approved by Appropriate Commission shall be ceiling cost of the Project for determination of tariff payment. The reasons leading to cost escalation of the Project are beyond control of Project proponent and escalation in Project capital cost has resulted in making the Project financially unviable.   

(vi)
The Commission in its Order dated 24.1.2007 also observed that the starting point for the determination of such tariff will be the availability of the completed capital cost of the Project approved by the Appropriate Commission.  The Commission also observed that PSA and its enclosures read holistically leave no doubt that the tariff payable to the developer (Respondent No.2) by Petitioner has to be determined by the Appropriate Commission.  

(vii)
The tariff for Malana-II HEP was proposed on capital cost of Rs.598 crore as initially appraised by the lender to the Project i.e. Rural Electrification Corporation.

(viii)
In a Meeting on 13.1.2004, Ministry of Power, Govt. of India for expediting financial closure of private power projects had directed that a levelised tariff of Rs.2.50 per kWh be pegged for Malana-II HEP.  Himachal Pradesh State Electricity Board had accorded techno-economic clearance to the Project at capital cost of Rs.633.47 crore.  At the time of filing of petition, the increased project cost stood at Rs.863.55 crore.

(ix)
Tariff determination structure i.e. agreed tariff credit mechanism evolved in the PPA completely fails with increase in Project cost as the determined tariff through out the PPA is more than the capped tariff and tariff credits in the tariff credit pool can never be redeemed.  

(x)
For maintaining the efficacy of the tariff credit and redemption model, it is necessary that tariff as per CERC Regulations is paid. 

(xi)
Malana-II HEP was a new entrant and neither had bargaining power nor the requisite experience and in effect has been exclusively and wrongly denied the time and cost over run as available to other Hydel projects, which is in contravention to the principles of the Act.  This error of omission renders PPA completely one sided and frustrates its provisions and makes it non-performable.  

(xii)
If the tariff caps were fixed and sacrosanct, then there was no need to include in the PPA inter-alia the concept of ‘change in law’ for adjustment in tariff.  

(xiii)
The tariff, tariff cap and tariff credits are subject to the approval of ‘Appropriate Commission’.  In other words, tariff has to be first determined by an ‘Appropriate Commission’, which has not been done as yet.  

(xiv)
Severability clause in PPA allows the renegotiation of those portions which are rendered legally invalid or unenforceable, while the remainder of the agreement shall survive and will remain in full force and effect.  

(xv)
In case of refusal to allow the legitimate time and cost over run, the project would become a non performing asset and will go sick and bankrupt.  This would be a loss of national asset and supply of energy to Respondent No.1. There would be no gainer but only looser. The Act also stipulates that while ensuring interest of consumers, reasonable returns are also to be assured to the Project.   

(xvi)
Funding of the project was not dependent on PPA/PSA as funds required for the Project were tied up before signing the PPA.  

(xvii)The reasons impacting cost escalation of the Project are as below:

           a) 
Geological surprises

b)   
Change in method of determination of tariff by CERC Tariff Regulations 2009

c)
Mandatory discharge by Notification of Ministry of Environment and Forests (MoEF)
d)
Additional free power mandated by Hydro Policy of Govt. of India 

e)
New cess in accordance with Govt. of India Notification


f)
Revision in labour rates


g)
Local area development fund


h)
Significant change in service tax and corporate tax


i)
Project’s power evacuation scheme


j)
Site specific reasons

(xviii)
The developments and progress of the Project were constantly being apprised in person by Respondent No.2 to erstwhile PSEB (Respondent No.1).  In December 2009, in order to review the progress, Respondent No.1 deputed Senior Officers to the site. To avail Hydel power, Respondent No.1, in 2010 had removed the capped tariff and approved revision of tariff of Swati Power setting up 22.5 MW HEP at Bhilangana and Dheeru Power Generation Pvt. Ltd. It is discriminatory of Respondent No.1 to deny the same opportunity to Malana-II HEP. 

(xix)
Petitioner in consultation with Respondent No.1 had appointed IIT, Roorkee to appraise the revise Project cost. However, Respondent No.1 has not reposed confidence in IIT, Roorkee’s cost assessment.  Respondent No.2 is not averse to appraisal of completed cost of Project by any other agency approved by CERC, under the directions of the Hon’ble Commission.  

(xx)
Merit Order tariff of Projects indicate that Respondent No.1 has tied up Long Term Purchase of Power at a tariff upto Rs.7.19 perkWh (Tehri Hydro Electric Project, NHPC),far higher than the rate of power from Mallana-II HEP. This Project is dedicated to Respondent No.1 for the 40 years term of PPA/PSA who can use the same as peaking capacity and during paddy season requirement, substituting expensive short term power. Punjab’s present peaking hydro-thermal mix is 15:85 and as per capacity addition programme of Respondent No.1, by the year 2016-17, it would be 6:94. Power from this Malana-II HEP will improve the hydro-thermal mix of Respondent No.1. 

(xxi)
Respondent No.1 in its response stated that from 9/2009 to 5/2011 they have paid tariffs for peaking power upto Rs.9.15 per kWh and had to additionally spend Rs.197.02 crore in the absence of power from Malana-II HEP.  This peaking tariff paid by Respondent No.1 is much higher than the revised levelised tariff of Malana-II HEP.

(xxii)
The directives in the Commission’s Order of 24.1.2007 has changed the commercial understanding between the parties. The said conditions would affect change in revenue model formulated by Respondent No.2 and cash flow calculations submitted to and approved by the lenders.  In effect this amounts to the project being denied the CERC tariff on which the Project economics were founded.  

(xxiii)
Non implementation by Respondent No.1 of Commission’s directives renders PSA invalid and not binding on parties.  Respondent No.1 till date has not approached Petitioner for incorporating the necessary changes in PSA/PPA.  Petitioner has, therefore, not approached Respondent No.2 in turn for negotiating the said changes in bargain and seeking Respondent No.2/lenders acceptance.  

(xiv)
The directions given by the Commission are in nature of changing the very commercial bargain as also the essence and terms of the PPA/PSA and materially affecting the same, and the changes are not acceptable to Respondent No.2 as the same are also against the Project’s techno-commercial appraisal.  Since these amendments have not been implemented even after 5 years, the PSA is no longer valid and is not binding on the parties.

(xxv)
As per provision of Section 86 (1) (b) of the Act, the conditional approval granted to the PSA cannot be considered an absolute approval for implementing the PSA.  The PSA is therefore not a concluded contract between the parties.  The procurement process of electricity from the Project by Respondent No.1 has not yet culminated in the eyes of law and has now lapsed and is not binding on the parties any more.  

(xxvi)
The claim of Respondent No.1 for liquidated damages of Rs.197.02 crore is erroneous and misconceived, knowing well that the Malana-II HEP faced legitimate time and cost escalations which were beyond the control of Respondent No.2 and are eligible for force-majeure and change in law provisions.  PSA itself has lapsed and is now not binding on the parties any more. 

(xxvii)
The Commission may allow fresh appraisal of the completed cost of the Project by any appropriate agency and taking this cost, direct the tariff determination of the Project as per CERC Regulations 2009.  

Respondent No.2 has submitted as under: 

The approval of procurement process of electricity from the Project by Respondent No.1, as per provision of Section 86 (1) (b) of the Act, has not culminated in the past more than 5 years in terms of the Order dated 24.1.2007 in the eyes of law and has now lapsed and is not binding on the parties any more. The conditions being against commercial bargains struck between the parties are thus not acceptable to Respondent No.2.  The Commission may hold that PSA is no longer binding on the parties as it has become invalid.  

The project being in the proximity of Punjab and in the interest of the State, the Commission may allow fresh appraisal of the completed cost of the Project. 

6.
Written arguments by the Petitioner and the Respondents

Petitioner (PTC) and Respondents (PSPCL & EPPL) submitted their written arguments in compliance to Commission’s Order dated 13.3.2012 and are briefed as under:

(A)
Written arguments by Petitioner (PTC) dated 2.4.2012

(i)
 In the Petition No.11 of 2006 filed before the Commission by the Respondent No.1 for approval of PSA, the Petitioner was not a party. It was not even known to the Petitioner nor was the same intimated by Respondent No.1 to the Petitioner even after more than five years from the date of passing of the Order dated 24.1.2007.
(ii)
The directions given by the  Commission  in its Order dated 24.1.2007 for amending the PSA dated 23.3.2006 are not just formal amendments rather the same affect the commercial bargain agreed for sale of power. These amendments are specifically being rejected by Respondent No.2 which also affect the rights of the Petitioner under the PPA/PSA. Therefore, the present Petition has been filed by the Petitioner. 
(iii)
Petitioner had specifically informed Respondent No.1 vide its letter dated 22.4.2009 about the various factors and the circumstances which have resulted in the increase in capital cost of the Project and submitted revised tariff proposal to Respondent No.1 and requested vide letter dated 23.3.2011 to file a Petition before the Commission for revision of the PSA. Respondent No.1 did not pay any heed to the requests of the Petitioner, therefore the Petitioner was left with no option but to file this Petition. 

 (iv)
Respondent No.2 in its reply has very specifically stated that the amendments directed by the Commission under the PSA are not acceptable as incorporation of the same in the PSA would affect the financial viability of the Project. The increase in capital cost is on account of various factors beyond the control of Respondent No.2. 

(v)
The Commission has the jurisdiction to issue directions to the distribution licensees; however, the same would not mean that while exercising the said jurisdiction, the Commission will bring within its umbrage the generating company also. The directions issued by the Commission are of such a nature that the same seriously affect the understanding arrived at between the parties while executing the PSA/PPA and if made applicable, may also result in Project becoming financially unviable.  The directions issued by the Commission are not valid and binding upon other parties as none of the parties have consented to the same. 

(vi)
The country being power deficit, it requires power from conventional sources and cost escalation due to unforeseen circumstances should be taken into consideration by the Commission. Capping of tariff cannot be sustained in the light of CERC norms or even the principles enunciated by the Commission. 

(vii)
Tariff cap as contended by Respondent No.1 is not sacrosanct. Such an interpretation would render the provisions of both PSA and PPA redundant and the same would render the provisions of the PPA, namely Articles 5, 11, 12, Schedule-E etc. pertaining to force-majeure, construction of the Project, geological surprises, approval of capital cost by the Commission etc. as completely meaningless and the same is impermissible in law. 

(viii)
It is a settled law that an untoward event or change in circumstances can affect the commercial bargain on which the understanding between the parties had rested and the same can result in a contract becoming impossible to perform.

(ix)
The quoted judgments of Hon’ble Supreme Court and Hon’ble Appellate Tribunal make it clear that the Commission has all the powers to regulate the power procurement, supply and determination of tariff etc. in respect of a project, which inter-alia includes the power to modify the tariff for concluded PPA in the larger public interest; whereas the PSA is not even a concluded contract between the parties as stated herein above.  

(B)
Written arguments by Respondent No.2 (EPPL) dated 30.3.2012

(i)
Respondent No.2 reiterated that in view of the non-incorporation of the directions of the Commission issued in its Order dated 24.1.2007, even-after a passage of more than 5 years, has made the PSA/PPA to lapse and non-operative and the same is no longer valid and binding on the parties any more.  

(ii)
On one hand the definition of capital cost in the PPA provides that completed cost of the Project as approved by the Appropriate Commission shall be ceiling cost of the Project for determination of the tariff payment, on the other hand the tariff was capped based on MoP’s directive. Further, on one hand PPA envisages all related costs of force-majeure/geological surprises/act of God and all change in law costs, other than Himachal Pradesh Govt’s change in law, but on the other hand it does not allow increase in tariff, which is contradictory, paradoxical and untenable.  This has resulted in frustration of the PPA/PSA and has rendered it impossible to perform.  

(iii)
 The Hon’ble Supreme Court has in its Judgments enunciated the doctrine of frustration.
(iv)
Respondent No.1 in its rejoinder has admitted that CERC has considered cost over run of various projects supplying power to it i.e. NHPC’s Sewa II HEP (Rs.318.16 crore and NHPC’s Chamera II HEP (Rs.2003 crore).    Also Projects owned by Respondent No.1 have been allowed capital cost escalations i.e. Ranjit Sagar HEP (Rs.4235.98 crore), Anandpur Sahib Hydel Project (Rs.178 crore), GHTP Stage-II Lehra Mohabbat (Rs.318 crore) and UBDC Malikpur (Rs.81.3 crore).  As such, denying cost escalation to the Project of Respondent No.2 is grossly unfair of Respondent No.1.  

(v)
As per various Judgments of Hon’ble Supreme Court and Hon’ble Appellate Tribunal for Electricity, the Commission has all the powers to regulate the procurement of electricity by a Distribution Licensee, supply and determination of tariff etc. in respect of a Power Project, which inter-alia includes the power to modify the tariff for a concluded PPA, in the larger public interest.  
(vi)
In the Petition No.11 of 2006 for approval of PSA, neither Petitioner nor Respondent No.2 was made a party. Further, refusal by Respondent No.1 to submit the revised petition to the Commission forced the Petitioner to file this Petition. 

(vii)
Petitioner, vide its letter dated 22.4.2009, informed Respondent No.1 of the impediments faced by Malana-II HEP and asked for approval of an independent expert agency for carrying out prudency check of cost escalations. Respondent No.1 vide letter dated 15.6.2009 responded and agreed that the Petitioner may undertake the exercise without prejudice to the terms of PSA. In December 2009, in order to review the progress, Respondent No.1 deputed senior officers to the site and Respondent No.1 made an internal project assessment report. Petitioner vide letter dated 2.9.2009 forwarded the proposal of Respondent No.2 with revised Project cost and tariff. Respondent No.1 was already aware of the time and cost over run as is evident from its letter dated 13.1.2011 wherein it was clearly acknowledged that “change in tariff if any has to be in accordance with PSA and with the approval of appropriate competent authority”. 


(viii)
It is reiterated that only a new tariff structure based on the completed cost of the Project will re-establish the viability of the Project and reasonable returns to investors as per CERC Regulations 2009.  

(ix)
Geological surprises cannot be reliably foreseen especially of the mountainous region.  It is denied that geological surprises do not fall in definition of force-majeure event as averred by Respondent No.1.  As per PPA’s clause No. 11.1.2 (x) under Article 11 pertaining to Force Majeure, geological surprises are very much part of the PPA.  

(x)
It is denied that the ‘mandatory discharge’ notified was a condition of the Govt. of Himachal Pradesh. In fact, it was the condition of the Ministry of Environment and Forest of Central Govt., for granting its approval, and as such, is eligible for tariff adjustment. 

(xi)
Respondent No.1 is also aware about change in power evacuation scheme of the project, which falls under change in law and also force-majeure provisions and is eligible for pass through in tariff. 

(xii)
The recent problems faced by the Project during testing and commissioning can be shared with Respondent No.1. Also a site visit can be arranged for the Commission and Respondent No.1 for assessing the factual position.  

(xiii)
In fact, Respondent No.1 had informally communicated that case of Respondent No.2 would be taken up on the same basis as of Swati Power, where Respondent No.1 had reopened the capped PPA and allowed escalated project cost appraised by IIT, Roorkee.  

(xiv)
Respondent No.1 allowed re-opening of the capped tariff of Dheeru Power Thermal Project. The claim of Respondent No.1 that only thermal projects are entitled for opening of the capped tariff and that Hydro Projects cannot claim parity with Thermal Projects is without any legal support.   

(xv)
The tariff caps are not sacrosanct with relation to levellised tariff of Rs.2.50 per kWh, saddled upon Respondent No.2 by Ministry of Power, Govt. of India.  The tariff of the power industry is governed by CERC Regulations.  CERC Regulations stand supreme and prevail where there are inconsistencies and contradictions like in the case of Malana-II HEP’s PPA/PSA. 

(xvi)
The project during implementation has met with various impediments and has been monitored by various prestigious bodies like WAPCOS; the lenders’ engineer, the representative of Ministry of Power etc. The Act, CERC approved cost appraisal agency, CERC Tariff Regulations are the tools to ensure that all the players/constituents including consumers and power industry interests are taken care of in an equitable and just manner. Respondent No.2 is bound by the same rules and regulations and is open to any authorised agency’s transparent prudence check. Respondent No.2 only seeks to earn CERC stipulated reasonable returns as available to all power sector generating players.  

(xvii)
CERC prescribes its regulations every five years in order to take into effect the changes in Govt. policies, economy, global and local conditions etc. These regulations are followed by the power sector.  The present tariff for Malana-II HEP will be guided by CERC Regulations 2009 and not under CERC Regulations 2004. 

(xviii)
As evident from reply of Respondent No.1 that there is frequent and persistent power shortages in Punjab, Power from Malana-II HEP will significantly contribute in supplying peaking power to Punjab.  

(xix)
The graphical representation comparing the tariffs of thermal stations of Respondent No.1 and NTPC with Malana-II HEP shows that at the end of 40 years term of the PPA/PSA, the tariff of thermal projects will be 3 to 4 times more than that of Malana-II HEP.

(xx)
The project being in the proximity of Punjab, in the interest of the State, the Commission may allow fresh appraisal of the completed cost of the Project and direct the parties to determine tariff of the project as per CERC Regulations 2009. 

(xxi)
It is pertinent to note that Petitioner is not seeking re-determination of tariff but seeking the relief based on the changed circumstances after execution          of PPA & PSA. 

Respondent No.2 has submitted as under: 

The Commission has the plenary power to fix or approve the tariff for sale and purchase of power between the parties.Further, the Commission has jurisdiction to review the matter or redirect parties in the interest of equity and justice and may please to hold that the PSA is no longer binding on the parties as it has became invalid and allow fresh appraisal of the completed cost of Project by any CERC approved agency and direct the parties to determine tariff of the project as per CERC Regulations 2009. 

(C)
Written arguments by Respondent No.1 (PSPCL) dated 12.4.2012

(i)
The instant petition filed by Petitioner is on behalf of Respondent No.2. Event of force-majeure, change in law, geological surprises, increase in Project cost, maintaining all reserves and flow etc. are the issues relating to the generating company (Respondent No.2) and not to the trading company (Petitioner).  Respondent No.2 never raised the said issues or in alternate sought any remedial recourse that may be available to it.  PPA clearly defines force-majeure event and non force-majeure events, which have not been invoked by Respondent No.2. 


(ii)
The Respondent No.2 as well as the Petitioner were under obligation to keep the purchaser (Respondent No.1) informed about the Project’s developments, such information as prescribed under the law was not made available.  Consequently, the proxy plea cannot be permitted to be raised by Petitioner on behalf of Respondent No.2 claiming revision of tariff. 

(iii)
The magna-carta of the entire list is the PPA. A structure capped tariff formula was accepted by Respondent No.2 as per the prevalent norms and by the MoU route. As per project cost estimate submitted by Respondent No.2 structure capped tariff was approved in accordance with the regulations in force at the said point of time.  There is no provision under the PPA (Schedule-E) for revision/re-determination of tariff. 

(iv)
PPA is a concluded contract as stipulated under the Indian Contract Act 1872.  The contract can be altered only by an agreement between the parties and mere possibilities of reduced profit cannot be the basis for determination of contract or altering the tariff schedule which was essence of the contract.  

(v)
The contracting parties had consciously agreed with the said tariff.  The said conscious and fiscal intent of the parties duly reflected in the concluded contract cannot be sought to be altered without any legal provisions or sanctity for change thereof. 

(vi)
At the time of conducting primary survey and preparing the estimate of the Project cost, experts of the Respondent No.2 must have kept sufficient cushions for any geological surprise. Pricing is very crucial factor and the best in the trade are engaged to determination of the tariff and as such it cannot be presumed that the Respondent No.2 had no idea about what it was agreeing for.  These are strict commercial conclusions and even now there is no basis to presume that the Project is unviable. 

(vii)
Respondent No.2 has stated that geological surprises qualifying for consideration may also be got recognized / established. As a matter of record, initial project report was never submitted to Respondent No.1 & it was never associated with the engineering of the Project.  

(viii)
The claim of increase in capital cost has not been substantiated by Chartered Accountant. As a matter of procedure, Petitioner should have first got the tariff determined before filing a petition for amendment in the PSA.  

(ix)
The claim for tariff increase is to be seen from overall perspective. Having finalised PPA with Petitioner (Petitioner having a PSA with Respondent No.1), the Respondent No.2 achieved the financial closure and obtained funding from the financial institutions for the Project. The financial institutions appraised the capital cost of the project as Rs.598 crore. Now as the project is nearing completion, the developer (Respondent No.2) has claimed increase in tariff.  The PPA/PSA documents which were relied upon to get the Project funds are to be the basis for tariff also.  

(x)
The practical implication is that the developer (Respondent No.2) is taking the risk of capital cost escalation which is practically reflected in the price cap. The price cap mechanism is a system where the purchaser (Respondent No.1) is to take the risk of cost escalation upto the price cap and for further capital cost escalation the risk is taken by the Respondent No.2.  Therefore, this is a system of sharing the risk of capital cost escalation.  The Petition filed by Petitioner amounts to shifting the entire risk of capital cost escalation on Respondent No.1 which is against the basic principle of price cap contained in the PPA. 

(xi)
The PPA as well as PSA does not specify/quantify the capital cost.  However, for the purpose of working out the capped rates in PPA, the capital cost of Rs.598 crore, as adopted by the financial institutions, was taken.  Now, if any higher figure than Rs.598 crore is taken, even then the price caps as contained in PPA would be operative. 

(xii)
As per provision of Article 5.9 of PPA, Respondent No.2 was to provide monthly construction reports, which should be provided to verify the claim of geological surprise. Change in method of determination of tariff cannot be a ground for increase in Project cost.  Petitioner may elaborate how new CERC Regulations have caused Project cost to increase. 

(xiii)
As per definition of  capital cost, it is  firstly for Petitioner/ Respondent No.2 to give the complete capital cost as per audited accounts or the increased capital cost ought to have been examined and verified by the expert agency appointed by the appropriate authority. Secondly, the IIT, Roorkee report in its present form is in no way binding on the Commission. Thirdly, the price caps contained in Schedule-E of PPA will remain operative. Thus, the tariff worked out as per provision of PPA/PSA on the basis of capital cost as accepted by the Commission cannot exceed the price caps specified. 

(xiv)
The team of IIT, Roorkee visited project site in 8/2009 only for three days i.e. from 14th to 16th August 2009 and their report is based on data inputs of the Project developer (Respondent No.2) and cannot be taken as independent expert appraisal of the Project.  The IIT, Roorkee report, accepting Rs. 673.45 crore against claim of Respondent No.2 for 683.74 crore,  appears to be a paper exercise and give a rubber stamp of agreement on the claims of the Respondent No.2 without requisite independent investigation or analysis. 

(xv) As the proceedings of the Commission are open court proceedings and the Order becomes a public document which is available to all, the Petitioner has no reason to allege or argue that it was not aware of the Orders passed by the Commission. 
(xvi) Respondent No.1 is keen to take power from this Project and along with its consumers, would be suffering due to non supply of power. The disputes arisen are required to be sorted out by Petitioner and Respondent No.2 within the framework of CERC Rules and Regulations and the Act with proper submissions to the Commission supported with sufficient and authenticated documentary evidences.  

(xvii)
The cost over run cannot form the basis of wriggling out of the statutory obligation since the same can be on account of managerial and supervisory lapses and their failures. In this case, the developer (Respondent No.2) without sharing any risk is trying to pass on whole of the cost overrun to Respondent No.1 while retaining its profits.  Hence the instant Petition is liable to be dismissed.    

7.
Affidavits of the Petitioner (PTC), Respondent No.1 (PSPCL) and Respondent No.2

In response to the Commission’s Order dated 23.7.2012 (reference para 3 above), the Petitioner and Respondent No.1 have made the following pleadings in the form of affidavit:

     (A)      Petitioner (PTC) Affidavit dated 3.8.2012

(i) The Petitioner in para No.6 of the affidavit has stated that it came to know about the Commission’s Order dated 24.1.2007 (in Petition No.11 of 2006) some time in the year 2009 but it was not clear from its records as to how exactly it came to know the Order dated 24.1.2007 but has indicated that it might have been obtained through the website of the Commission. The Petitioner has categorically stated that there was no communication from Respondent No.1 in respect of the aforesaid Order.  It has also stated in para No.3 that neither Petitioner nor the generating company (Respondent No.2) was arrayed as party by Respondent No.1 in its Petition for approval of PSA (Petition No.11 of 2006) and that the Commission’s Order dated 24.1.2007 granting approval to the PSA subject to five amendments has gone to the root of commercial bargain between Respondent No.1 and Petitioner and has substantially and materially affected the tariff. It has further stated in para No.4 that the said amendments alongwith the Order dated 24.1.2007 were neither communicated by Respondent No.1 to the Petitioner nor any attempt was made by Respondent No.1 for carrying out the said amendments and that in absence of such amendments being carried out in the PSA, the PSA has become inoperative and ineffective in law. 

(ii) In its other pleadings, the Petitioner has indicated that:

(a) Petitioner is willing to supply power to Respondent No.1 subject to re-establishment of the financial viability of the Malana-II HEP based on completed cost of the Project appraised by CERC approved Agency and application of the latest CERC Regulations and that the Commission is entitled in law to determine the tariff of the Project. It has justified a suitable hike in its tariff stating that Malana-II HEP is a peaking station with four hour pondage and will replace short term expensive power which has been purchased by Respondent No.1 at the rate of upto Rs.9.15 per kWh and that still this tariff will be lower than the tariff of Project of Respondent No.1 i.e. Ranjit Sagar Dam and NHPC hydro stations like Tehri, Burser, Dulhasti etc. for which long term PPAs have been signed between Respondent No.1 and NHPC. It has further stated that tariff of Malana-II HEP will remain extremely stable during the forty years span of the project unlike the thermal power sourced by Respondent No.1 which will rise by 3 to 4 times during the corresponding period and that power from Malana-II HEP will go a long way in meeting energy security of the State of Punjab without spending any money of their own.

(b) The Commission is fully empowered to determine the tariff of PPA to which one party is trader or any intermediary as per the judgment of Delhi High Court in the matter of PTC India Ltd. Vs Jaiprakash Power Ventures Ltd; O.M.P 677 of 2011 relating to 1000 MW Karcham Wangtu Project and the judgment  of the Hon’ble  Supreme Court  in case of Gujarat Urja  Vikas Nigam Ltd. Vs Essar Power Ltd. (2008) 4 SCC 755 enabling the Commission to determine the dispute between the Petitioner and the Respondent No.1.
(B) Respondent No.1 (PSPCL) Affidavit dated 1.8.2012
The Respondent No.1 has not furnished any evidence as to whether it made any effort to communicate the Commission’s Order dated 24.1.2007 to the Petitioner or that the PSA has been got amended incorporating the five amendments directed by the Commission in the aforesaid Order and execute a revised PSA on legal paper duly signed by the Respondent No.1 and the Petitioner. The brief of information submitted by Respondent No.1 (PSPCL) on affidavit is as under:

(i)
It has stated that the Commission had vide Order dated 24.01.2007 approved the above said Power Purchase and Procurement process including the capped tariff at which electricity shall be procured through PSA.  There is no action on the part of answering Respondent No.1 violating the said Order. Rather, it has made every endeavour to comply with the said Order and that it can be logically construed that when there is nothing to suggest that the Order has been violated, it amounts to acceptance and compliance of that Order. 

 (ii)
It has admitted of having received request for increase in tariff from the Petitioner but has denied that no heed had been paid to the same.  Reply was sent to the Petitioner and it was brought to their notice that approved PSA had no provision with regard to increase in tariff, being capped fixed tariff, therefore, the request made by it was not tenable.  

(iii) It has submitted that the PSA executed between the Petitioner and Respondent No.1 is a valid/concluded contract and that the recommendations of the Commission are in the nature of minor guidelines and can not be treated as a conditional approval of the PSA. It has further stated that the proceedings of the Commission are open Court proceedings and the Order becomes a public document and is available to all.
(C)  Petitioner (PTC) Affidavit dated 7.8.2012
The Petitioner in its affidavit dated 7.8.2012 has submitted that the PSA cannot reach a stage of conclusion to be a concluded PSA and is not implementable and cannot be operationalised.  The Petitioner is willing to sell entire capacity of 100 MW Malana-II HEP developed by Respondent No.2, except the free power to be supplied to the State of Himachal Pradesh, Auxiliary Consumption and Transmission & Transformation Losses to Respondent No.1 for a term of 40 years retrospectively from 12.7.2012, the date on which Petitioner has started supplying electricity generated from the Project to Respondent No.1 who has accepted the same, on the tariff as determined by the Commission as per the provisions of the CERC Tariff Regulations/Act. It has been requested that the Commission may appoint any empanelled agency by CERC or any other agency for verifying the completed capital cost of the Project. The electricity being supplied on the understanding as per Petitioner’s letter dated 11.7.2012 that during the interim period Respondent No.1 shall bear the Transmission Charges and Losses of the CTU and Petitioner’s trading margin tariff for energy shall be billed as per directions of the Commission.  Further, the terms and conditions of the PPA as per Model draft PPA or as decided by the Commission as per the provisions of the Act would be acceptable to the Commission.  
(D)  Respondent No.2 (EPPL) Affidavit dated 7.8.2012
Respondent No.2 has in its affidavit dated 7.8.2012 has stated that it has read and understood the contents of the aforementioned affidavit submitted by the Petitioner and further stated that it accepts and reiterates the contents of the same.   

(E)  Respondent No.1 (PSPCL) Affidavit dated 8.8.2012
In reply to the above affidavit of the Petitioner, the Respondent No.1 has in his affidavit dated 8.8.2012 stated that the Petitioner has never questioned the validity or enforceability of the PSA, rather it has acknowledged the enforceability of the PSA. The main controversy raised by the Petitioner has been regarding the determination of tariff. It has been stated that the Petitioner has tried to raise a new contention by means of the affidavit dated 7.8.2012 and further stated that the cardinal principles of law relating to pleadings do not permit amendment or addition of pleadings in such a manner and therefore requested that this contention of Petitioner should be rejected on the face of it for want of pleading. Respondent No.1 has further submitted that the Petitioner has stated that it is willing to perform its part of contract and has manifested the agreement by his conduct and acknowledgement to supply power is only a manifestation of the acceptance of the PSA. The Petitioner has already begun the supply of power to the Respondent No.1 in terms of PSA executed between the parties, who have all through accepted the PSA to be valid and enforceable contract. The same is clearly deciphered from the conduct of the Respondent No.2 who has, in its letter dated 10.7.2012 to the General Manager, NRLDC sought for scheduling and dispatch of power for Respondent No.1 and have also submitted the PPA to the authorities. PPA is a part of the PSA and the acknowledgement of the dispatch to Respondent No.1 is a ratification of the PSA since the contractual obligation between the Generator (Respondent No.2) and the Respondent No.1 arises from the PSA and not the PPA. Thus, the enforceability of the PSA has been admitted by their conduct and now at this stage, they cannot be allowed to impugn the legality of the PSA by means of an Affidavit. The prayer of the Petitioner is to seek tariff determination by taking a dig at the PSA and at the same time in the instant affidavit, wanting to impugn the status of PSA, thus blowing hot and cold in the same breath. While admitting that power is being supplied by the Petitioner, Respondent No.1 has submitted that in its reply vide letter dated 20.7.2012 to the letter dated 11.7.2012 of the Petitioner, it has been amply made clear that the power supply is in terms of PSA and that the COD of the Project, the scheduling and supply of power etc. is as per provisions of PSA which has been accepted by the Petitioner who started supplying power since 12.7.2012. It has been further stated that the Petitioner has attempted to bring a new/additional power purchase agreement to the picture when there is already a valid PSA in existence of which PPA admitted by the Petitioner is a part. The Schedule-E of the already executed PPA determines the tariff structure and this PPA is part and parcel of the PSA executed between the parties. The Petitioner has not only agreed to this PPA but also has been placing reliance on this PPA throughout their pleadings. This afterthought contention of model draft PPA is neither legally sound nor acceptable and hence liable to be set aside.  It has been submitted that Respondent no.2 submitted a copy of this PPA to the NRLDC vide letter dated 1.8.2011 for the purpose of transmission of power to the Respondent No.1. 

The Respondent No.1 has prayed that the submissions in the affidavit dated 7.8.2012 by the Petitioner be rejected as being misconceived and contrary to the pleaded case of the Petitioner and the Respondent No.2 who have now joined issues to cause irreparable loss to Respondent No.1. 

8.
Observations of the Commission

Considering the entirety of the issues, the Commission observes as under:

i)   In the various submissions, pleadings and arguments put forth by the Petitioner, Respondent No.1 and Respondent No.2, there is no doubt that the Petitioner and in-turn Respondent No.2 have the intention and willingness to supply the entire  contracted power to Respondent No.1 who has the intention and willingness to purchase the same.
ii)  However, the Petitioner and Respondent No.2 want to supply the power at the tariff to be determined by the Commission considering the completed capital cost of the project whereas the Respondent No.1 wants to purchase the power at the capped rates approved by the Commission in its Order dated 24.1.2007.  

iii)  The conduct of all the parties concerned viz. the Petitioner, Respondent No.1 and Respondent No.2 has been lackadaisical bordering irresponsibility during the period of signing the PSA till the filing of this Petition. 

iv)  Respondent No.1, after getting the PSA approved from the Commission as per the terms of the PSA by filing Petition No.11 of 2006, failed to convey the approval of the Commission to the Petitioner, which inter-alia was subject to compliance of the directions of the Commission.  This was desirable especially in the circumstances that Respondent No.1 had not, at that time arrayed the Petitioner as a Co-Petitioner/Respondent.  The directions of the Commission were required to be incorporated in the PSA to make it implementable.

v) The Petitioner also did not make any efforts on its part to enquire about the approval of the PSA granted by the Commission, which as per Conditions Precedent was required within 12 months of the signing of the PSA. The Petitioner who is a Public Sector Undertaking and acting as a trader between the Generator (Respondent No.2) and the Purchaser (Respondent No.1) can’t escape its responsibility for this lapse.  

vi) As has been observed in Para 3.6.6 of the Order of the Commission dated 24.1.2007, the tariff for sale of power has to be determined by the Appropriate Commission. In Para 3.6.5 of the said Order, it has been further observed that the starting point for the determination of such tariff will be the availability of the ‘completed capital cost of the Project approved by the Appropriate Commission’. As per ‘Purchaser’s Obligations’ clause 4.2 (ii) of the PSA, Respondent No.1 is required to file a Petition for approval of tariff for the project to obtain the Tariff Order. This Petition is to be  based on the technical, financial and commercial data with respect to completed cost of the project to be furnished by the Petitioner for filing of the tariff petition as provided in the ‘Petitioner’s Obligations’ clause   4.1 (v) of the PSA. The Respondent No.1 did not file the said Petition upto May 2011, despite having been requested by the Petitioner in various written communications to do so since April 2009.   

vii) The Petitioner, on its part, failed to make available to the Respondent No.1, all the technical, financial and commercial data with respect to completed cost of the project for filing of the tariff petition.

viii)The Petitioner in association with Respondent No.2 failed to provide the monthly  progress reports of the construction of the project to Respondent No.1 as provided in the PSA.  Had it been so, Respondent No.1 would, probably, not have raised issues opposing the likely increase in tariff due to reasons cited by the Petitioner/Respondent No.2, especially the geological surprises. 

ix) The response of Respondent No.2 has also been passive throughout so much so that it took 8 months to file the reply in the Petition. In response the Petitioner and Respondent No.1 had to file the rejoinders where after the written submissions and other affidavits have been filed by the parties. This has delayed the decision by the Commission in this petition.  

x) It was expedient on the part of all the parties to abide by and take necessary actions on their respective parts as per the terms of the PSA which have not been diligently carried out.   
xi)
The validity of an Order dated 24.1.2007 passed in exercise of statutory jurisdiction is certainly not dependent on the conduct of parties after issuance of the Order. The failure to comply with the Order dated 24.01.2007 does not make the Order illegal or unenforceable.

9. Findings & Decisions of the Commission

After going through the Petition and replies, written arguments, affidavits and pleadings during the various hearings held in this case, the Commission concludes that there are three main issues relating to maintainability of this Petition, capping & determination of tariff and status of PSA, on which Commission gives its findings and decisions in the following paragraphs:
(i) Issue No.1 : Maintainability –

Whether the Petition filed by the Petitioner being a trader and not Respondent No.2 (Generator) advocating and praying for fixation of tariff for the Generator by taking into account the time and cost over-run, for which Generator is solely responsible, maintainable or not.

Commission’s Findings/Decision:

The present Petition has been filed by the Petitioner under Section 86 (1) (b) of the Act which lays down as under:

“regulate electricity purchase and procurement process of distribution licensees including the price at which the electricity shall be procured from the generating companies or licensees or from other sources through agreements for purchase of power for distribution and supply within the State”. (Emphasis supplied)

The Petitioner in its affidavit dated 3.8.2012 (para 7) stated as under:

“That since 2009, M/s PTC India Ltd. has written various communications to PSEB/PSPCL for approaching this Hon’ble Commission for approval of tariff/cost escalation and had even suggested certification of cost escalation in Respondent No.2’s project by an independent outside agency. It is submitted that all relevant communications between the parties and sequence of events have already been placed before this Hon’ble Commission in the pleadings filed by the present Petitioner.”
The Respondent No.1 has never denied that the Petitioner approached it for filing of petition for fixation of tariff.
Section 86 (1) (b) clearly lays down that power can be procured by the distribution licensee from generating companies or licensees. Thus the right of a generating company or a licensee is equal for making an application for tariff fixation. Since the Respondent No.1, a distribution licensee did not move the Commission for determination of tariff, the Petitioner, a trading licensee has moved this application. Thus, the Petition is maintainable in view of the broad jurisdiction available under Section 86 (1) (b). As per Section 62 (1) of the Act, a tariff application is maintainable by either a generating company or a licensee. In the present case, it would have been more appropriate if Respondent No.1 or Respondent No. 2 would have approached the Commission. However, keeping in view the fact that Petitioner/Respondent No.2 is selling the entire available power from the Project to Punjab, the Commission certainly has the jurisdiction to resolve all issues pertaining to tariff and the PSA. The Appellate Tribunal has taken a similar view in its Order dated 4.11.2011 in the case of Lanco Power Limited Vs Haryana Electricity Regulatory Commission & Ors. (Appeal No.15 of 2011) and Chhattisgarh State Power Trading Co. Ltd. Vs. Haryana Electricity Regulatory Commission  & Ors. (Appeal No.52 of 2011).

(ii)
Issue No.2 : Capping and Determination of Tariff -

The Petitioner submitted that due to time and cost over-run the determined tariff shall always be more than the capped tariff and has prayed for determining the tariff and removing the capping of tariff in PSA. Three major issues emerged during the various hearings held by the Commission:
(a)
Whether it amounts to reopening of the PSA and whether it is legal, just and fair under the facts and circumstances of the case to do so by the Commission? 
(b)
Is it in order to direct the parties to re-open/re-negotiate the terms of PSA on the basis of determined tariff? Is it not pre-mature at this stage to determine the tariff given that final audited revised capital cost of the Project is yet to be determined? 
(c)
Are the geological surprises, other normal occurrences/events encountered during the execution of a Hydel Project covered under Force Majeure clause? Whether or not the management of the Generator entirely responsible for inefficiency in execution of the Project and can the consequences or the inefficiency of the Generator/Developer be passed on to the purchaser through the trader? Whether or not the Generator and trader between them have to bear the consequences of                       time/cost over-runs? 
Commission’s Findings/Decision:


Before proceeding to answer the above issues, the fairness or justness in re-negotiating/re-opening the PSA in view of the geological surprises and other occurrences/ events encountered during the execution of Malana II HEP, let us first examine the powers of the Commission to re-open the PSA. The Hon’ble Supreme Court has in a number of cases held that regulatory bodies have wide jurisdiction. They lay down the law. They may prosecute. They may punish. Intrinsically, they act like an internal audit. They may fix the price, they may fix the area of operation and so on and so forth. Further, while doing so, they may even interfere with the existing rights of licensees. (Cellular Operators Association of India and Ors. vs. UOI & Ors. (2003) 3 SCC 186). In fact the Hon’ble Supreme Court has even held that the wide power of regulatory bodies includes the power to regulate as well as enforce. (CPDCL & Ors. vs. CERC & Anr. AIR 2007 SC 2912 and Deepak Theatre, Dhuri vs. State of Punjab and Ors. AIR 1992 SC 1519). 

The Hon’ble Supreme Court as well as the Hon’ble Appellate Tribunal for Electricity in various cases have upheld the power of the Commission to determine tariff and re-open power purchase agreements in public interest.
· The Hon’ble Supreme Court while interpreting the  erstwhile Electricity Supply Act 1948 had held  that the parties are free to decide the terms on which the agreement may be executed except that tariff is to be determined in accordance with the provisions contained in Section 43-A(2) and notifications issued there under. Therefore, the Power Purchase Agreements are statutory only to the extent that they contain provisions regarding determination of tariff and other statutory requirements of Section 43-A(2). There is an agreement and a consensus ad idem between the parties on terms other than tariff in a power purchase agreement. 
-  India Thermal Power Ltd. vs. State of M.P. & Ors.  (AIR2000SC1005):
 
The Hon’ble Supreme Court in this case held as follows:

“11…….These provision clearly indicate that the agreement can be on such terms as may be agreed by the parties except that the tariff is to be determined in accordance with the provision contained in Section 43-A(2) and notifications issued thereunder. Merely because a contract is entered into in exercise of an enacting power conferred by a statute that by itself cannot render the contract a statutory contract……..”

· Although the above legal proposition is based on interpretations relating to the provisions of the Electricity Act, 1948 (which Act has since been repealed), the principles therein established continue to apply even in the present regime under the Electricity Act, 2003, where the Commission has been expressly vested with powers of determination of tariff under Section 62, 86 (1) (a) and (b). In this context, reliance may be placed on the judgment of the Hon’ble Supreme Court in  Badri Kedar Paper Private Limited v. Uttar Pradesh Electricity Regulatory Commission, (2009) 3 SCC 754, at page 759 : 

“18. In LML Ltd. this Court proceeded on the basis that it was the Commission alone which had the exclusive jurisdiction to determine the tariff. In view of the provisions of the 1999 Act as also the Regulations framed thereunder, as the law stands now, there cannot be any doubt or dispute that the Commission alone has the exclusive jurisdiction and even for the purpose of modification and/or alteration of tariff, the Commission must be approached.

19. Submission of Mr Misra that in paras 43 and 44 of the judgment this Court had held that sub-section (6) of Section 24 of the 1999 Act empowers the holders of the licence to modify the tariff, is incorrect. The tariff in terms of sub-section (6) of Section 24 has to be modified by the licensee albeit in terms of a direction issued by the Commission, wheretobefore all procedures laid down in that behalf in terms of the Regulations are required to be complied with. The statement made in para 44 of the said decision cannot be read in isolation.

20. There cannot further be any doubt or dispute in view of the binding precedent of this Court in Tata Power Co. Ltd., CESC Ltd. and Assn. of Industrial Electricity Users that the Commission has the exclusive jurisdiction to determine the tariff. This Court in LML Ltd., however, proceeded to hold in favour of the consumers of electrical energy on the premise that Respondent 1 is bound by the doctrine of promissory estoppel.”                                                                       (Emphasis Supplied)
· The Hon’ble Supreme Court has in Transmission Corporation of Andhra Pradesh Ltd. and Anr. etc. etc. Vs. Sai Renewable Power Pvt. Ltd. and Ors. (2011)11 SCC 34 held that Regulatory Commissions have the power to review/revisit tariff. Reference may be made to the following paragraphs in the said judgment:  
“33.  … From various provisions and the documents on record it is clear that Regulatory Commission is vested with the power to revise tariff and conditions in relation to procurement of power from generating companies.
…

51. …These objects and reasons clearly postulated the need for introduction of private sector into the field of generation and distribution of energy in the State. Efficiency in performance and economic utilization of resources to ensure satisfactory supply to the public at large is the paramount concern of the State as well as the Regulatory Commission. The policy decisions of these constituents are to be in conformity with the object of the Act. Thus, it is necessary that the Regulatory Commission, in view of this object, take practical decisions which would help in ensuring existence of these units rather than their extinguishment as alleged.” 
                                                                (Emphasis Supplied)
·      The Hon’ble Appellate Tribunal for Electricity in the following cases has held that the State Commission has powers to modify the tariff for concluded PPA in larger public interest and that the guiding principles laid down in Section 61 of the Act would indicate that the Commission has to maintain a balance so that the Generators also may not suffer unnecessarily. The relevant extract of the judgment is as follows:

- HPSEB vs. UERC & Anr. (Appeal No. 183 of 2009), 
The Hon’ble APTEL in this case, held as under:-
“(j)  The State Commission while determining the tariff is expected to take all the factors associated with the process of tariff determination. That would necessarily mean, among other legitimate components of cost, depreciation, Return on Equity and taxes etc. In case costs are not recovered for the 25% power generated by the generating stations under dispute, the same would result in under recovery of prudent cost of the generating station to that extent. The same would be inconsistent with the provisions of law existing then i.e. Electricity (Supply) Act, 1948. Under Section 61(d) of the Electricity Act, 2003, the recovery of cost of electricity in a reasonable manner is envisaged. 

Therefore, any attempt by the Commission to refuse to factor them in the tariff determination would be an act of breach of the statutory provisions as contained in section 61 of the Act read with Regulations framed by the Commission. So, inescapable conclusion would be that someone has to bear the same. When such a observation is made by the Appropriate Commission, it has to be made in conformity with all the provisions of the Act and Regulations. Therefore, the contention, with reference to the applicability of the agreement independently of the Regulation involving the second issue is quite misconceived and the same is rejected.”                                                           (Emphasis Supplied)
-    Konark Power projects Ltd. Vs. Bangalore Electric Supply Co. Ltd. (Appeal No. 35 of 2011)

“15. The above guidelines would indicate that the Commission has to maintain a balance of interests so that the generators also may not suffer unnecessarily. It is not disputed that unit of the Appellant was shut down due to its becoming unviable at the existing tariff. The State as well as the Country has been facing power shortage and this fact has been accepted by the Government of Karnataka in its GO mentioned above. Under such circumstances it should be our endeavour to produce energy to the extent possible. It would not be desirable to keep any generating unit out of service for want of ‘just’ tariff more so when 70% of investment is funded by Public Sector Banks or Financial Institutions as loan. In the context of prevailing power scenario in the country, it is well said that “No power is expensive power”. In other words power at any cost is acceptable as the Cost of unserved energy (loss due load shedding) could be very high. 

16. In view of the above findings that the rate of Rs 5.00/kWh was realistic in the year 2008-09 and Commission has powers to modify the tariff for concluded PPA and the tariff under Section 62 should be so designed that the generator should not suffer unnecessarily, the question is answered in favour of the Appellant. 

17………
18. Summary of our findings: a) The State Commission as indicated in the impugned order has power to modify the tariff for concluded PPA in larger public interest. 

…

b) The guiding principles laid down in Section 61 of the 2003 Act would indicate that the Commission has to maintain a balance so that the generators also may not suffer unnecessarily. In the context of prevailing power situation in the country, it would not be desirable to keep any generating unit out of service for want of ‘just’ tariff.” 
                                                              (Emphasis Supplied)
- Tarini Infrastructure Limited vs. GUVNL & Ors. (Appeal No. 28 of 2010):
            “8.
…
It is not necessary for us to consider the issues in the Appeal No.29 of 2011 it is only proper that we have observed and held a) the concept of generic tariff not based on the principles laid down in the Act, 2003 but based on some guidelines does not find any place in the Act and the generic  tariff order was issued even before the appellant participated in the bid and was declared as a successful bidder and was granted Concession; b) Power Purchase Agreement has to be subordinated to the law; c) tariff to be agreed upon by the parties in the Power Purchase Agreement has to conform to the provision of section 61 of the Act; d) in terms of the Act, it is a statutory obligation on the part of the Commission to examine the Power Purchase Agreement and ensure that the Power Purchase Agreement has taken into consideration all the components of tariff and it does duly take note of the provisions of section 61 and the National Tariff Policy; e) the MNRE guidelines have no force of law; f) admittedly the  component of Capital Cost was not considered; g) the consequence of stretching a line of 23 kms instead of 4 kms. was not reflected in the Power Purchase Agreement nor was it considered by the Commission; h) it  has been the consistent position that the non-conventional energy projects have to be encouraged and incentivized; and i) that Power Purchase Agreement can be reopened, re-examined, reviewed to ensure justice.”      (Emphasis Supplied)
Now we may proceed to answer the aforesaid issues raised during various hearings.
(i)
Regarding the issue of re-opening of the PSA, the law as it stands today is that the Commission is empowered under the provisions of the Electricity Act, 2003 to re-open Power Purchase Agreements and re-determine the tariff. Tariff determination has to be made in terms of the guidelines provided in Section 61 of the Act, read with applicable regulations. In matters of tariff the contractual terms between the parties is not binding on the Commission. The Commission is guided by the terms of the statute and regulation. Having said that, if there are terms that allocate risks which favour consumer-interest, the Commission can take judicial notice of the same. 

(ii)
Regarding directing the parties to re-open/ re-negotiate the terms of PSA on the basis of determined tariff and whether it is the right stage to determine the tariff, it is clear that the Commission can direct parties to re-open and re-negotiate the contract. However, while issuing such directions, the Commission is required to consider all aspects on the basis of the guidelines provided in Section 61 of the Act. Tariff can always be granted on the basis of the documents filed and verified by the Commission, subject to a true up once the audited accounts are finalized. Therefore, the Commission can ask for several supporting documents pending finalization of audit for determining tariff. Such documents will include bank related documents, to confirm drawl of debt, infusion of equity, Lender’s engineer’s report, report of chartered accountant, affidavits etc.  Since the audited accounts of Malana-II Hydel Project being executed by Respondent No.2 are not available before the Commission, although the COD of the project has taken place on 12.7.2012, the Commission can start tariff determination only after complete documents are submitted to it along with audited accounts. 
(iii)
Regarding the issue of time and cost over-run, the Commission holds that under the cost plus regime applicable to hydro projects (unlike a procurement under the competitive bidding route), all genuine costs have to be considered. The power to examine costs is under Section 62 read with 86 (1) (b) of the Act. However, while allowing costs, the Commission has to balance the short term and long term interests of consumers. The principle enumerated in Section 61 of the Act provides guidance to the Commission. It is necessary to bear in mind that for determination of tariff the Commission is guided by the statute and the regulations and not so much by the Contract between the parties. In this context, the terms of the PSA including those relating to capping etc. will not come in the way of the Commission’s exercise of jurisdiction for determination of tariff.  
(iii)
Issue No.3 – Status of PSA

· The legal principle that emerges from a combined reading of some of the above judgments is that the terms of a PPA will be binding, except to the extent that the Commission exercises statutory jurisdiction in relation to approval / determination of tariff. The Commission will have a final say on matters of tariff payable by the distribution licensee for procurement of power from either a generating company or a trading licensee. The reason for this is that the Commission has to ensure that public / consumer interest is protected and that the distribution licensee does not execute any Power Purchase Agreement which is burdensome and economically unwise. However, the question as to what consequence arises as a result of the Commission’s intervention in the PPA by modifying the certain terms of the PPA that have an impact on tariff has to be decided in terms of the PPA, as to how the parties have agreed in the PPA to deal with such a situation. This will differ from case to case. It has to be borne in mind that the contract between the parties cannot be the basis for determining the statutory jurisdiction of the Commission. The Commission’s statutory jurisdiction is based on the provisions of the statute. Contracts can neither add nor take way jurisdiction that is otherwise vested under the law. The principle question that needs to be examined is whether the parties have by themselves provided an “exit” in the PSA in case the intervention by the Commission in the PSA, when the Order of approval,  has any adverse impact on their respective financial interests.
· It is not in dispute that the Commission under Section 86(1)(b) is charged with the function to regulate the electricity purchase and procurement process of distribution licensees including the price at which electricity shall be procured from the generating companies or licensees or from other sources through agreements for purchase of power for distribution and supply within the State.
·  Therefore, the powers of the Commission to approve the agreement between an electricity trader and a distribution licensee is squarely found in Section 86(1)(b) of the Electricity Act, 2003. This power under the statute is further elaborated and given effect to in Regulation 57 of the Punjab State Electricity Regulatory Commission (Conduct of Business) Regulations, 2005. Under the regulations, the Commission may approve the tariff for power purchase and procurement by the distribution licensee from the electricity trader. The relevant provisions of the regulations are reproduced herein: 

“CHAPTER VIII – Tariffs

Tariff of Electricity Trader:-

57. The Commission may approve the tariff for the power purchase and procurement by the Distribution Licensee from the Electricity Trader as per Chapter VI of these Regulations and on such approval being given, the Electricity Trader shall be entitled to sell the energy to the Distribution Licensee as per the tariff and terms and conditions contained in the Power Purchase Agreement as approved by the Commission…….
CHAPTER - VI 
POWER PROCUREMENT AND PURCHASE
46.

……..

            (4)
      a.  The Distribution Licensee shall satisfy the Commission as to the need for additional power procurement on a long term basis

     b.
The Distribution Licensee shall not enter into a binding or enforceable contractual commitment of such long term power purchase till the Commission by a general or special order approves the procurement of electricity by the Distribution Licensee.

(5)
Unless otherwise approved by the Commission by a general or special order, a long term power purchase or procurement by the Distribution Licensee shall be done through a competitive procurement process approved by the Commission.”

………….

The Commission in discharge of its statutory obligation, in the present case, passed an Order on 24.01.2007 in Petition No. 11 of 2006 granting approval to the PSA subject to carrying out amendments in the following clauses in the PSA:
“3.6.6. It has already been observed that this petition is to be examined as per Section 86 of the EA 03. In the light of this observation, there is therefore no scope for this Commission to determine tariff for sale of power by the developer to PTC. However, the PSA and its enclosures read holistically, leave no doubt that the tariff payable to the Developer by PTC has to be determined by the “Appropriate Commission”. The PSA further provides that in the event of determined tariff being more than capped tariff, the difference will be converted into tariff credits which are redeemable when determined tariff goes below the capped tariff in any particular year. The Commission observes that it is equally necessary in these circumstances to specifically stipulate that in the eventuality of determined tariff being lower than capped tariff, power will be sold by PTC to PSEB on the basis of determined tariff only. It is also necessary to observe that instead of an ad-hoc interest rate of 12% on tariff credits, this can more appropriately be linked to the prevailing Short Term Prime Lending Rate (PLR) of the State Bank of India for the relevant year(s).
…

3.8       Dispute Resolution Mechanism

3.8.1 As per the PSA, all disputes or differences between the parties arising out of or in connection with the PSA shall be first settled through mutual negotiation. If that is not possible, the same shall be referred for arbitration to an expert agreed upon by both the parties. In case, the parties involved do not submit the dispute to an expert for resolution, such dispute would be submitted for arbitration in accordance with Indian Arbitration and Conciliation Act 1996.

3.8.2 Section 86(1)(f) of the EA 03 empowers the Commission to adjudicate upon disputes between licensees, and generating companies and to refer any dispute for arbitration. Further, Section 158 of the EA 03 states as under:

Where any matter is, by or under this Act, directed to be determined by arbitration, the matter shall, unless it is otherwise expressly provided in the licence of a licensee, be determined by such person or persons as the Appropriate Commission may nominate in that behalf on the application of either party; but in all other respects the arbitration shall be subject to the provisions of the Arbitration and Conciliation Act, 1996 (26 of 1996). 

Very evidently clause 14.3 of the PSA is not in consonance with statutory provisions and would require to be suitably amended by the petitioner bringing it in line with the provisions of the EA 03.

…

3.10      Consequences of Default and Termination
The Commission has examined the consequences of default and termination as well as the compensation to be paid by PTC to PSEB in case of a PTC event of default or vice versa. The Commission observes that Clause 15.7.1 of PPA specifically mentions that in case of “Developer Event of Default”, the Developer shall not sell power to any third party till termination payment has been made. The Commission is of the view that the Petitioner needs to incorporate a similar clause in the PSA, whereby PTC will also not sell power to any third party till termination payment has been made by PTC to PSEB subsequent to a “PTC Event of Default”.

…

3.11      Other Clauses
One of the conditions precedent set out in clause 3.1 is that the Appropriate Commission will, within 12 months, approve the tariff for the sale and purchase of electricity pursuant to this agreement. It is further provided that this time limit can be extended or the requirement itself waived by mutual consent. In the absence of an agreement between the parties, either party can, by giving a 30 days notice, terminate the agreement. The Commission observes that determination of tariff by the Appropriate Commission is a very fundamental requirement of both the PPA and PSA which is eminently fair to all concerned. Thus, conditions that permit determination of tariff to be either waived or allow the agreement itself to be terminated are against the underlying principles on which the PPA and PSA are based. Moreover, it is inappropriate that an agreement between two parties seeks to impose a time limit on determination of tariff by a Regulatory Authority. In these circumstances, the Commission is of the view that provisions of clauses 3.1 and 3.3.1 need to be suitably amended with a view to ensure that there are no such provisions that allow for a waiver of determination of tariff or the termination of agreement itself in the absence of it.

……….

4.3       Accordingly in exercise of the powers vested in the Commission under the EA 03 and subject to the Petitioner complying with the directions of the Commission given in this order, the Commission hereby grants approval to the electricity purchase and procurement process of PSEB including the capped tariff at which the electricity shall be procured through the PSA between PSEB and PTC for supply of power from the 100 MW Malana-II Hydro Electric Project in District Kullu in the State of Himachal Pradesh being developed by Everest Power Private Limited.”
From the aforesaid, it is quite clear that the Commission has modified the terms of the PSA. Before proceeding to deal with the status of the PSA, it needs to be clarified that in issuing the Order dated 24.01.2007 the Commission has exercised jurisdiction vested under the statute. The said Order has not been challenged and is presently valid and subsisting. The Order passed by the Commission in proceedings held under the Electricity Act, 2003 read with Regulation 57 of the Punjab State Electricity Regulatory Commission (Conduct of Business) Regulations, 2005 cannot be set aside and ignored in a collateral proceeding. Since, the Order dated 24.01.2007 is valid and subsisting, it is necessary for the parties to ensure that the said Order is complied with and the inter se agreement is suitably amended and incorporate the directions of the Commission issued vide its Order dated 24.1.2007. In any event, it cannot be said that the Order dated 24.1.2007 is without jurisdiction or suffers from any patent infirmity. 

 From the records, it is clear that the Commission granted approval to the electricity purchase and procurement process under the PSA subject to the PSPCL i.e. Respondent No. 1 complying with the directions of the Commission given in its Order dated 24.1.2007. It was clear that Respondent No.1 shall execute the amendments in the original PSA and get it signed from the Petitioner. Respondent No.1 squarely failed to get these amendments executed from Petitioner and jointly sign them along with these amendments in the original PSA despite a passage of period of five years and is incorrect in stating in its affidavit dated 1.8.2012 that: 
“……the recommendations of the Commission are in the nature of minor guidelines and even otherwise, this Commission being the statutory authority can recommend such guidelines. The guidelines advised by the Electricity Regulatory Commission cannot be treated as a conditional approval of the PSA……..” 
Further, the issue whether the PSA is void or voidable is not a matter before the Commission. The Commission is not adjudicating the inter se dispute between the parties. This is not a proceeding under Section 86 (1) (f) of the Act.  The failure of Respondent No.1 to incorporate amendments directed by the Commission in its Order dated 24.01.2007 make the PSA non-implementable by Respondent No.1, as the inter se tariff / costs agreed thereto will not be allowed in the future ARR of the Respondent No.1. Therefore, it is in the interest of Respondent No.1 that it secures incorporation of the conditions / observations contained in the Order dated 24.01.2007. If the Respondent No.1 fails to get the Commission’s directions incorporated, given in the Order dated 24.1.2007, the additional costs incurred by Respondent No.1 will not be recognized in the ARR of Respondent No.1. The Commission believes that the PSA can be cured and made fully operational by incorporating amendments directed by the Commission in its Order dated 24.01.2007.  The Commission appreciates that the PSA is a contract between the Petitioner and Respondent No.1. In that contract there is an element (i.e. the tariff) that requires determination by the Commission under the relevant provisions of the Act. The Commission has not determined the same in the past and had directed that certain amendments be incorporated in the PSA.  Therefore it is a conditional approval of the PSA, and the approval becomes effective only when the conditions are fulfilled and the PSA can thereafter be operationalised. 
In view of the above findings and decisions of the Commission, Respondent No.1 and Petitioner need to get the PSA suitably amended and incorporate the directions of the Commission issued vide its Order dated 24.1.2007. Thereafter, the Petition may be filed along with audited accounts of the project cost and other relevant documents for 100 MW Malana-II Hydro Electric Project before this Commission for determination of the tariff under the relevant provisions of the Act and Regulations. 
The Petition No. 34 of 2011 is disposed of accordingly.
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